OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEraLD C, MANN
ATTORMLY SENERAL -

Konorable George H. Sheppard
Comptroller of Public Aocounts
Justin, Texas

Tear Sir:

Opinion Ko. 0-3753

Re: Application of Article 7185,
Yernon's Annoteated Civil Statutes,
to an inheritance tax on an eastate
of a decedent who had receiveé a.
tzxable estate from a prior decedent
within five yeaors, ’ ;

Thic is 1n'anauor t0 your opinlon'réquost‘vhioh
reads, in part, as foilows: : ,

. "The olosing of the above estate for iamheritange
tax purposes is now before this depa; t. Our investi-
geation has reached the point where there is e &ifference
of opinion &8 to allowing eredit for property previously

~ taxed ag provided by Chapter 7125 of the Revised Clivil
Statutes. - S S '

" "The decensed inherited from the estate of Nannie E.
Houser, his mother, the sum of {49,874.64., The statutory
exszption of $25,000. was allowed £n this case, which
‘left a net texeble sun of £24,074.64. Edverd A, Houser,
the son, is now deceased and all of his property was
left to his wife. o . ' '

: *Coke and Coke, the Lttorneye in DPallas, representing
this esteteo, have claimed deductions for property previously
taxed in the sum of §24,874.64, dut they ere unable at this

~ time to identify in deteil all of this property. '

*We now ask your advice in the proper handling of
this claim, Are we to allow full eredit cf £24,874.64,
as & deduction for property previously taxed, or oa whate
ever property meking up the above amount that they are
able to identify, at the death of the son?™ ' o
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The inheritance tax laws of Texas are sodified in
Vernon's Annctated Civil Statutes as Articles 7117 to 71lddam,
inclusive. Article 7117 prescribes the tax and reads, in part,

UL S T,
&8 LULLUWE;

“All property within the jJurisdiction of this State,
+ « « Which ahall pass absolutely or in trust by will or
by the laws of descent and distribution of this or any
other state, or by deed, grant, sale, or gift made or
intended to take effect &n possession or enjoymsat after
the death of the grantor or donor, shall, upon passing to
or for the use of any porsen, eorporation, or asecciation,

ha sithidand o = Saw
VY SUPJOWEY W ©U PRAS s & »

Originally there was no provision in the inhsritance
tax lew of Texas providing for the type of deduction mentioned
in your letter. However, in 1929 the Forty-frirst Legislature,
Eegular Sessicn, enacted House Blll No. 12, which resds, in
whole, as follows!

*An Aot to sxend Article 7125 of the Revised Civil

Statutes of 1625 so ng to @xamnt satates unon whish Tnharnt .

e W e - N e WA WA WA WALWAE WILA WA ALY &

tance Taxes have been levied w{t:hin five yeara from date
of second passage of said eptates, and declering an erer-
£810Y. ) .

"Be it enmcted by the Legislature of the State of Texas:

“SECTION 1., That Artiols 7125 of the Revised Oivil
Statutes of 1925 of the State of Texse de and the same is
hershy anended so as to hareafter read as follows:

Rprticle 71251 The only deduetions permissible under

this lew mre the debts due by ths estate, funeral sxpenses,

expenses incident to last 1llness of deoceased, all Federal,

stete and County and ¥unieipal Taxes due ai the time of

the death of decedent and an amount equal to the valus of

any property forming e part of the grosa estate situate

In ne Snﬂ[taﬁ States of any perscnB who Gled witnin five

yeers prior to the death of the degedenti this deduotion,

owever, shzll only be owed whers an inheritance tax

imposed under this or any prior act of the Legislature s

vas naid by the estate of the prior decedent and only~ln§r'.,Ag&%’
o S
+*

the amount of the value plaged by the Comptroller on. ¥u
property in detsrmining the valus of the gross sstate of

such prior decedent., A full statemsnt of the facts authoris-
ing defuctions must be made in éduplioante under cath by the
exegcutor, adainistrator er truastee, and ons copy filed with
the County Clerk and the other with the Camptroller, thefore

sny deduotions will de allowed,!
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"SEC. 84 Owing to the fact that the present method
of ascertaining the amcunt of deductions allowed is unfair
and inequitable and places undus tax burdens upon estates
pessing 1n rapid successicn oreates an emergency and an
imperative public necessity requiring the suspension of
the Constitutional Rule that bills be read in each House
on three several days, and sald Rule is heredy suspended
and this Act shall take effect and be in forces from and
after its passage, abd it 18 so enacted,* o

:  House Bill No. 12, supra, was acended by House Bill
¥o. 990, Acts 46th Legislaturs, Kegular Session, page 646, and
mekep Article 7125 now read as followss _ :

®Article 7125, The only deductions pormissidle
under this Lew are the debts due by the estate, funersl
expensges, expenses incldent to the last 1llness of the
deceaged, which shall be dus and unpaild at the time of
death, all Federal, itate, County, and Hunicipal taxes
due at the time of the death of the decedent, attorney's
fees and Court costs asoruing in oconneetion with the
essessing and opllscting of the taxes provided for under
this Chapter, and en smount equal to the value of eany
property forming a part of the gross estate situated
in the United States received from any person who died
within five (5) years prior to the death of the decedent,
this reduction, however, tc be only in the amount of the
value of the property upor which an inheritance tax was
sctuzlly paid and shell not include any legal exemptions
¢0laimed by and allowed the heirs er legatess of the estate
of the prior decedent. A full statement of facts authoris-
ing deduotions must be made in durlicate under ocath by the
executoyr, administrator, or trustee, and one sopy filed
with the County Clerk and the other with the Comptreller,
before any deductions will be allowed,®

¥e think it is elear that the amendment dy House Bill
Yo, 990, supra, was for the purpose of allowing the deduction to
inslude only the actusl emount above the exemption on whieh the
inheritance tax had previcusly been paid, instead of allowing
the deduction to include bBoth the legal exsartions snd the amount
paid on when the preoperty passeld to the dscessell, We find mothing
in the saption or body of Houss Bill No., 990,whieh indicates that
it wag amended for any other purpose.

-
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The fects st hend are thet the deceassd, Edward A,
fiouser, inhsrited from the estate of Nannie E. Houser, his
pother, the sum of §49,874.64. Tho statutory exemption of
$25,000, wag allowed in this ease, which left a net taxable
sux of $24,874,.64, Edward A, Houser, the scn, is now deceased
end all of his property was left to his wife,

The qucstion arises whether the son's estate is
entitled to a deduction of §24,874.64, being the amount he
received froz his mother's estate, when it cannot be shown
that at the time of his death he still posseased all or any
part of the estate thai he inherited from his aother,

The statute provides, as set out in Houas Bill
Bo. 990, supra, that the son's estate is entitled to a deduo~
tion of "an amount egqual to ths velue of eny property forming
s part of the gross estate situated in the United Etates
received from sny person who died within five (5) years prior
to the death of the decedent, ., » , It seexns clear to us
that this provision of the statute means that the son's gross
estate {8 entitled to m deduction of an emount ocontained therein
whick wes received from his mother's estate, ¥e do not think
that the sont's estate is entitled to this deduction unless it
be shown that scid sont's estate ocontains the property received
from his mother's estate, ,

Tc 1llustrate, supposs X dies, lsaving to Y, her son,
& taxeble estate of £50,000, Y immediastely apends the entire
estecte inherited from bhis mother, Immediately thereafter Y
socumulates a s8 sstate valued at §£100,000,, and dies
within five {5) years from the date of X, his motherts death.

Unéer our sonstruction of Article 7185, supra,
Y's gross estate contains mo pert of the £50,000, taxable
estate received from X, his mother, and therefore he is not
entitled to a deduoction therson, ‘

¥%e do not bhink any other construction is posesible
wien the caption of Houss Bi{ll Ko. 1l£, supra, is examined,
£aid osption reads "An Aot to amend Article 7125 of the
Keviged Civil statutes of 1925 so as to exampt estates upon
which inheritance taxes have been lsvied within five years
from the date of sesecond passags of said eatates, . 4 7
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Under our illustration quoted above, the $50,600.
sstate received by Y from X &oes not and could not pess for
the second time when Y died, because Y 414 not have any of
thet sstate inherited from X, his mother,

It is our epinion that the estate of Edward A.
Houssr ig entitled to the deduction in question only to she
extent that it oan be shown that his sstats sontains the
property he received from his mother or is traceabdle therste.
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